Alliance for Change

Gender Wage Gap Strategy Steering Committee
400 University Avenue, 12th Floor

Toronto, Ontario, M7A 1T7

By email: GenderWageGap@ontario.ca

January 15, 2016.

Dear Nancy Austin, Linda Davis, Emanuela Heyninck, Dr. Parbudyal Singh and the Gender Wage Gap
Strategy Steering Committee

| am writing to you today with submissions on behalf of the member organizations of the Migrant
Workers Alliance for Change.

We have outlined migrant worker needs and recommendations compiled through dozens of meetings
directly with migrant workers, where hundreds of workers have put forth their ideas for how their
work life in Ontario can be improved. It is a result of the work of racialized, migrant women coming
together to assert their rights and freedom in the pursuits of dignified work and a decent life.

Migrant workers need permanent immigration status on arrival as a first step to ensuring just and
decent work. However, there are significant pragmatic, comprehensive and possible step that the
Ontario government can take to address the gender wage gap. We have outlined the first few of them
below that we hope you will shed light on through the course of your work.

Please do not hesitate to contact me if you have any questions on the matter,
Best wishes,

Syed Hussan

Coordinator

on behalf of Migrant Workers Alliance for Change

720 Spadina Avenue, Suite 223, Toronto, ON MsS 2Tg
T:1-855-567-4722 ext. 700

E: hussan@migrantworkersalliance.org




The Migrant Workers Alliance for Change (MWAC) is a migrant workers’ rights coalition
headquartered in Toronto, Ontario. Established in 2007, MWAC is led by migrant worker groups and
supported by community, provincial and national organizations. The Migrant Workers Alliance for
Change includes Alliance of South Asian Aids Prevention, Asian Community Aids Services, Caregivers
Action Centre, Fuerza Puwersa, Industrial Accident Victims’ Group of Ontario, Justicia for Migrant
Workers, Legal Assistance of Windsor, Migrante Ontario, No One Is lllegal — Toronto, Parkdale
Community Legal Services, Social Planning Toronto, South Asian Legal Clinic of Ontario, Unifor,
United Food and Commercial Workers, Workers United and the Workers’ Action Centre.

Member organizations of MWAC work primarily with racialized and low-waged migrant workers
providing legal, employment and health related services, as well as doing advocacy work. A large
majority of our migrant worker members are women who are faced with specific and extensive
limitations and exclusions as a result of a specific nexus of their racialization, gender and lack of
permanent immigration status.

In 2013, there were 91, 697 people in the Ontario labour force on work permits in 2013 (39, 526 in the
Temporary Foreign Workers Program and 52, 171 on the International Mobility Program). Though
specific gender specific data is not available by province, nationally women make up 31.3% of the
Temporary Foreign Workers Program and 42.7% of the International Mobility Program. In
addition, many of the 84, 804 international students in the province, and thousands of refugee
claimants were also on work permits while an estimated 200,000 workers in the province had no
immigration status.

The employer who brought me to Canada released me upon arrival. That means
there was no job for me. In the past 3 years, | have gotten 7 different employers.
But only 3 of them got a work permit. One of them fired me because I refused to
work without holiday pay. Another one fired me because | was sick. They
wanted me to pay for my replacement - $25 an hour while | earned minimum
wage. Others just never completed the paperwork for the LMIA. So after 3
years, | only have 1 year of employment that counts for the program.” - C, a
Caregiver in Toronto, and a member of the Caregivers Action Centre.



Temporary Foreign Workers Program

Migrant workers in the Temporary Foreign Workers Program are in three categories: Caregiver
Program (CP) (formerly the Live-In Caregiver Program (LCP)), Seasonal Agricultural Workers Program
(SAWP) and the Temporary Foreign Workers Program (TFWP).

Ontario residents in the CP/LCP, are almost exclusively women, who work largely inside the home of
their employers taking care of children, the elderly and people with disabilities. The new CP started in
November 2014, which has removed the live-in requirement - it is unclear how many workers are
actually living out. Ontarians in SAWP work on farms across the province. According to data from
2010, the majority of women in the SAWP program were based in Ontario (Encalada Grez, 2011). Low-
waged residents in the TFWP are engaged in agriculture, food processing and packaging, hospitality,
food sector and manufacturing. Many of these are women.

These migrants are on tied work permits, which means:

e Their employers must apply for a Labour Market Impact Assessment (LMIA), which costs them
$1,000 to show that no other Canadian citizen or permanent resident can suitably do the job.
These costs are generally downloaded to the workers.

e They are only allowed to work for a single employer who is listed on their permits.

e Ifthey are laid off and work in the agriculture sector, they are almost immediately deported.

e Ifthey arein another sector, they have 9o days to find a new employer willing to pay a $1,000
processing fee and have the government process their papers. Most can’t do so.

e Work authorization permits are time-limited, anywhere from a few weeks to four years - most
workers have permits for 8 months to 1 year, which need to be renewed annually.

e The Caregiver Program, under Canada’s TFWP, requires caregivers to work the equivalent of 24
months (or 3,900 hours) within four years for government-approved employers. Caregivers are
restricted to work providing care for children, people with disabilities and elderly in private homes.
Upon completion of this employment service under the program, caregivers are allowed to apply
for permanent residency.

e Low-waged workers in the other two programs cannot apply for permanent residency federally.
While some provincial programs for permanent residency exist in other provinces, Ontario bars
low-waged workers from seeking permanent residency through its provincial program.

e High waged earners in the TFWP (paid ~$21/hour) may be able to apply for permanent residency
through the Ontario Provincial Nominee Program or the Federal Express Entry Program provided
they can meet high requirements, and in the case of Federal programs if they have an employment
offer.



International Mobility Program

Migrant workers on open permits, in the International Mobility Program (IMP), have time-limited work
authorization permits, usually for 1 year. These are generally speaking non-renewable. Employers for
workers in the IMP do not have to apply for LMIA. Work permits in the IMP also do not list an
employer, this means that workers have more workplace mobility, and that it is harder to identify
industries they are in.

Low-waged and racialized workers that our member organizations have come in contact with through
these programs are working in agriculture, restaurants, janitorial services, construction, and, in limited
cases, in manufacturing. These workers face similar occupational exclusions from the Employment
Standards Act (ESA) as other workers. As they are in Ontario for only one year, and have limited
access to workplace rights or immigration information, these workers are just as unwilling to speak
out about employers breaking employment laws as migrant workers on closed permits. Most workers
on these permits cannot apply for permanent residency status, and where it is possible, access to
permanent residency is limited and employer dependent.

Other Worker Permits

Migrant workers on open work permits who are on student visas or who are asylum seekers are often
low-waged and racialized. In many cases, the students are in Ontario to attend a one-year English as a
Second Language (ESL) program, and are working in industries similar to workers in the International
Mobility Program. Many asylum seekers and Ontarians working and on study permits are not granted
permanent residency, and are in essence short-term workers in the province.

Undocumented migrant workers

Finally migrant workers with no immigration status or undocumented workers make up a significant
part of Ontario’s low-waged, racialized, and part-time work force. With no immigration status,
workers have a difficult time finding employment, and are similarly vulnerable to coercion and abuse
and live in fear of deportation when they speak out.

Comprehensive academic studies have shown that migrant workers in these programs have
restrictions on labour mobility (Nakache, 2013), profound difficulty enforcing contracts and workplace
rights (Faraday, 2012 and 2014), compromised health status (McLaughlin and Henneby, 2013, etc),
psychological impacts (Saad, 2013) including from family separation, linguistic and cultural barriers
(Nakache & Kinoshita 2010), lack of access to settlement services (ibid), heightened risk of abuse due



to legal/economic vulnerability (Fraser 2009), and barriers to freedom of association and meaningful
voice (Faraday, Fudge, & Tucker 2012; Fudge, 1997).

To understand how the gender wage gap affects women migrant workers it is important, first, to
understand who women migrant workers are and what are the social dynamics that characterize their
precarity in Ontario. Second, it is important to understand the legal frameworks that institutionalize
their precarity in ways that very predictably leave them subject to intense gender discrimination,
wage theft and other rights violations that deepen the wage gap. Third, it is important to recognize
that these dynamics of systemic discrimination demand a response that is equally systemic and multi-
dimensional. A wide range of changes need to be made and need to work together to eliminate the
precarity that enables and sustains employer behaviour that impoverishes migrant women workers.

In the case of agricultural workers, research and anecdotal evidence from our member organizations
has shown that many women participating in the program are single mothers from rural regions who
have limited economic opportunities in their home communities. (Encalada Grez, 2011). In the case of
domestic workers, research and anecdotal evidence from our member organizations has shown that
women are single mothers, or married but in either case are primary caregivers.

Women migrant workers that we work with see labour migration as a survival strategy that provides
opportunities to support themselves and their families that are impossible to access in their home
contexts which are often characterized by unemployment, underemployment, underdevelopment,
civil unrest and/or home governments that have actively adopted labour export policies as their
dominant economic strategy. This effectively forces women into migration for work and produces a
precarity that means women can be coerced into enduring profoundly discriminatory treatment
because of their need to maintain the employee relationship while in Canada. Research found that
women in agriculture try to keep their jobs in Canada by increasing their productivity, attempting to
outperform men and sometimes acquiescing to exploitative and sub-standard working and living
conditions (Encalada Grez, 2011).

While in Canada, employers exert an astonishing intrusive degree of surveillance and supervision over
women migrant workers’ non-working time. This surveillance and supervision exceeds even that
imposed on male migrant workers and includes imposing stricter curfews, asserting greater control
over their living conditions, and controlling social interactions. Romantic relationships are sometimes
explicitly prohibited via contracts, and often implicitly prohibited. Pregnancy may result in
termination or preclude a worker from being invited back in to the program. Harassment and violence
by male co-workers and male employers often goes unreported. Harassment and violence as a result



of the joint nexus of gender, racialization, and lack of permanent immigration status in towns, cities
and communities where migrant workers are is also largely unreported.

The cumulative effects of these constraints gravely impacts women migrant workers wages that are
often paid below or at minimum wage, lower than both their male counterparts and Canadian citizens.
As the Closing the Gender Wage Gap: A Background Paper notes, racialized women face a gender wage
gap of 36.8%. Additionally, we are aware that migrant workers, most of whom are restricted to
working in low-waged industries or unable to assert their rights as a result of being undocumented,
earn the absolute least amount of wages. While we have not been able to do a comprehensive analysis
of the wages of migrant workers vis-a-vis the broader workforce, it is certain that racialized women
with temporary or no immigration status earn even less than racialized women in general.

When looking at the legal frameworks, it is clear that the gender wage gap for women migrant
workers is driven by a number of systemic dynamics that subject women migrant workers to low pay
and that subject them to widespread practices of wage theft and other violations of workplace rights
which deepen their wage disparity and isolation in the labour market.

First, the transnational labour migration system relies overwhelmingly on private recruitment to bring
migrant workers to Ontario. These systems are largely unregulated and unsupervised and operate in a
way that enables Ontario-based employers to expressly select (to literally place orders for) workers by
gender and country of origin (and impose other gendered hiring criteria, including height, weight,
marital status and screening for pregnancy) that are contrary to the Human Rights Code (Preibisch,
2010). This creates and reinforces a labour market that is segmented in a deeply gendered and
racialized way. For example, 95% of migrant caregivers are women and 90% are originally from the
Philippines. By contrast, only 3% of migrant farm workers are women and they are segregated into
specific commodities and production roles that are stereotyped as being “suitable” for women and
they are particularly vulnerable to exploitation because of their isolation within that labour force.
Women migrant workers are imported to work in very specific parts of the labour market and are
denied the labour mobility that would allow them to seek and secure better paying work or to
enhance their skills. For example, in agriculture, migrant women work with tender fruits, which
employers deem women to be best suited for but these seasons are shorter, whereas men tend to
have longer contracts because they are seen capable of performing a wider array of farmwork. As a
result, migrant women workers stand to earn less then migrant men who are granted more hours,
more contracts and longer contracts. The result of this gendered and racialized occupational
segregation is that the work done by women migrant workers is devalued specifically because it is
done by racialized women migrant workers with temporary status. This results in the construction of
entire fields of work — such as live-in caregiving — which are subject to disproportionately suppressed
wages and difficult working conditions. This devaluation of the work and the depressed pay that
accompanies it are then normalized by political discourses which insist that it is work that "Canadian



workers won't do” rather than confronting the systemic sex discrimination that produces and sustains

the low pay.

Second, there are a number of legal structures that systemically constrain the rights of migrant
workers in ways which make women migrant workers vulnerable to deep workplace exploitation and

wage theft and which prevent existing workplace rights from being enforced. These structural
features result in a deepening of the gender wage gap because migrant women — whose pay is already
low on paper — very often don’t receive even the low pay which they are promised on their contracts

and significant minority of them are working for less than minimum wage.

Some of the structural features that facilitate this targeted exploitation and wage theft are as follows:

(a)

In order to secure work in the province, the majority of transnational migrant workers are
forced to pay thousands of dollars in recruitment fees even though this is expressly prohibited
under the terms of the labour migration programs and is contrary to Ontario law. The fact that
workers are forced to pay these fees (and to cover other costs that employers are supposed to
cover such as Labour Market Impact Assessment fees and costs to travel to Canada) means
that these workers arrive already deeply in debt to moneylenders. As a result, they are unable
to fight back against wage theft and other exploitation by employers without risking losing
their jobs and being unable to repay the recruitment debts.

Low wage migrant workers under the CP/LCP, SAWP and TFWP are working in Ontario on tied
permits which only allow them to work for the single employer named on their work permit. In
many cases their housing is also tied to their employer or in practice rented from their
employer. These conditions again make it particularly difficult for women migrant workers to
enforce their rights to pay and other workplace entitlements because when they try to enforce
their rights they are terminated and evicted from their employer-provided housing, becoming
homeless, and often threatened with deportation. These conditions also make these women
workers particularly subject to gendered violence and harassment (see OPT and MPT v.
Presteve Foods Ltd., 2015 HRTO 675)

The tied work permits also prevent workers from working at a second job if the employer
named on their permit fails to give them the number of hours of work that were promised in
the contract. This presents a legal barriers to women'’s earning capacity which again fuels the
gendered wage gap.

(d) Women that arrive on tied work permits in low-waged industries are unable to have their

families join them. This lack of family reunification means that women have to strategize for
alternative care for their children and often for their elderly dependents before arriving in



Ontario, and have to re-negotiate changes in relationship from a distance. Women must also
contend with social stigma with gendered expectations that women should stay at home and
be focused on care-giving and reproductive work. (Encalada Grez 2011)

(e) While on paper women migrant workers have many of the same rights as other women
workers in the province, employers are able to steal wages and breach other rights with
impunity because our regulatory system is complaint-based. It depends on highly vulnerable
women workers coming forward to file legal complaints against their employers in a context
where doing so poses real risks in view of their recruitment debts, their tied work permits and
tied housing. There is also no guarantee of protection for status or provision of open work
permits when women migrant workers come forward to report wage theft and other
violations. As a result many of those who try to raise concerns are terminated and many forced
to leave the country or remain with undocumented status opening them to even further abuse
by employers who exploit their precarious status to further suppress their wages.

(f) There are a range of exclusions from basic workplace and social wage protections that women
migrant workers face which again contributes to the wage gap. As addressed in more detail
below, the two largest constituencies of migrant workers (caregivers and farm workers) are by
law excluded from the right to unionize and bargain collectively under the Labour Relations
Act. As such they are denied one of the most important tools for closing the wage gap.

Together these structural features drive racialized female migrant workers into one of the lowest paid
and most precarious corners of the labour market. Without a broad range of systemic reforms that are
targeted at the source of their precarity, these women will remain subject to the full force of the
gender wage gap.

Federally, the most fundamental shift required is ensuring permanent immigration status upon arrival
for all migrant workers, with the opportunity for family reunification and without gender and race
based discrimination so that women workers have the same opportunities. Interim steps to that would
be ensuring open work permits and ending exclusionary practices in how permits are issued. At the
same time, Ontario can and must take immediate steps to ending the gender wage gap and ensuring
justice for all migrant workers.

Migrant worker members that MWAC works with have identified three key issues that impact their
work-life in Ontario. These are:



e Fewer Rights: Exemptions from protections on the basis of occupation disproportionately impact
migrant workers. Migrant workers, particularly women, generally experience a lower floor of basic
rights and entitlements as a result of their particular vulnerability to deportation and abuse. Access
to comprehensive labour protections for all industries will ensure that women migrant workers get
paid fairer wages.

e Fear: Being tied to a single employer who may control housing, access to healthcare, ability to
return to work in Canada, and/or ability to apply for permanent resident status, makes it extremely
difficult to assert rights in a complaints-based framework. To ensure that migrant workers can
assert their rights and receive support when their rights are violated and their wages stolen, rights
enforcement must shift away from complaints-based mechanisms and towards pro-active
enforcement models.

e Forced to pay for work: Migrant workers pay thousands of dollars to recruiters to come work in
Ontario. To do so, many arrive in Canada with great debt that serves as a coercive and silencing
force on migrant workers’ ability to assert rights. These fees, often paid to recruiters in Canada on
every pay-day, have a life-long impact of increasing the gender wage gap for women migrant
workers. A comprehensive recruiter regulation program is needed, with proactive provincial
enforcement and a pan-Canadian system to avoid any gaps.

4.1. From fewer rights to full protections

“The government should encourage that workers are not scared. They should say
whatever the problem, come right away to us. Because as an employee | am scared of the
government, and | am scared that if | complain, | will get deported.”

- Maria, a Filipina Live-In Caregiver, in Toronto.

a) No ESA exemptions for migrant workers

A significant proportion of Ontario’s food is grown, processed and packaged by racialized women and
men from Latin America, the Caribbean and South-East Asia, many of whom are migrant workers.
Agriculture-specific ESA exemptions mean that many migrant workers are working long hours,
without breaks, public holidays and weekends. Piece-rate pay regimes mean that migrants in
agriculture are forced to speed up their work at various stages in the production cycle, without
adequate remuneration. As outlined earlier, women are more likely to speed up their work in an effort
to prove their value to the employers.



The ESA exemptions for agricultural workers (including Farm Employees, Harvesters, Flower
Growers, and those engaged in processing, packing or distribution of fresh fruit or vegetables)
should be removed. These exemptions result in a confusing patchwork of rights and entitlements
and a lack of protection for migrant agricultural workers under basic ESA standards. This
contravenes the purpose of the ESA of establishing a floor of minimum standards for all workers.
Agricultural workers should be entitled to all of the following ESA provisions: minimum wage,
overtime, vacation and holiday pay, hours of work, daily and weekly/bi-weekly rest periods, eating
periods and, time off between shifts.

b) Access to termination and severance pay for seasonal agricultural workers

Many agricultural workers return year after year to work for the same employer, often for contracts of

6-8 months. In the event of a termination, these seasonal workers face barriers accessing termination

and severance pay that acknowledges their actual years of employment, as the break in employment

between contracts may be longer than 13 weeks.

The ESA should be amended so that seasonal migrant workers can access termination and
severance pay that recognizes their years of service and the continuity of an employment
relationship with the same employer.

Migrant workers should be considered to be on a temporary lay-off between their yearly contracts
with the same employer, up to a period of 35 weeks.

The ESA should recognize the service seasonal agricultural workers provide to Ontario. Should a
migrant worker change employers, the ESA should require that the new employer recognize the
time the migrant worker worked for previous employers, similar to existing provisions for
continuity of employment when there is a change in building service providers under Section 10 of
the ESA.

c) Prohibition of changes that lower wages or terms and conditions of employment

While migrant workers come to Ontario under programs that provide employment contracts, many

employers reduce wages, benefits and working conditions once the worker arrives. Some agricultural

workers, for example, are switched between hourly wages, or paid by piece work numerous times

during the length of a contract.

Caregivers often find themselves being loaned out to other families by their employers, or being asked

to do cooking and cleaning work not outlined in the terms of the contract. Being on tied work permits,

many migrant workers lack labour market mobility and do not have the same option to quit their jobs

or even get a second job when there is a substantial change in wages and working conditions.
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This lack of remedies for constructive or unfair dismissal requires specific changes including:

e A prohibition on changes that lower wages and working conditions of employment.

e Amend the ESA to prohibit piece rate wage regime in agriculture

e Workers should be entitled to the greater of the number of hours actually worked per week, or the
number of hours specified in the contract. Where a worker has fewer hours than those promised in
the contract, workers should be able to claim the difference in salary through an employment
standards complaint.

e Employers who reduce wages and working conditions provided in an employment contract or
agreement must also be assigned a penalty.

d) Model contracts

In order to ensure that migrant workers in Ontario are receiving fair working conditions that are
consistent with the ESA and other legislation (such as the Convention Concerning Decent Work for
Domestic Workers), the Ministry of Labour should provide comprehensive standard contracts for
migrant workers under each stream in the Temporary Foreign Worker Program. These contracts
should be executed in Ontario and registered by employers, along with any contracts signed during
the immigration process, with the Employment Practices Branch. A copy of all employment contracts
must be provided to the signatory migrant worker.

e) Industry specific regulations for agriculture

There is an urgent need for industry-specific regulations for agriculture to ensure migrant agricultural
workers have access to bathrooms in the fields, clean drinking water, and regular breaks. These are
particularly important for women who have access to even fewer services in rural communities. Not
doing so means that these basic requirements for decent work are missing from migrant worker
workplaces. In addition, agriculture-specific hazards such as confined spaces; prolonged exposure to
pesticides and exposure to extreme heat and weather must be addressed in regulations targeted to
agricultural work™.

Addressing Piece Rate

According to our member organization Justicia for Migrant Workers, the prevailing compensation
structure facilitates wage theft. Piece refers to the wage regime where workers are remunerated

1 For example, all agriculture related deaths must be followed by a mandatory Coroner’s Inquest.
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based on productivity rather than hourly wages. A base rate is set for every unit produced, for
example: pound of cucumbers, a full box of mushrooms, a tomato plant that got certain leaves cut off,
a bed of soil that was prepared for planting. Site supervisors then have a system for keeping track of
each worker’s production: they might give them a chip for every box they deliver. Workers are then
paid based on the amount of units they produced.

We also feel abused with regards to our work and wages. Often times we are paid by the
hour and many times our pay does not match with the amount of hours we did. The
"piece rate" system is a system that many farmworkers think might be unfair for them.
This system forces the workers to do more work in less time, this causes the workers to do
a poorer quality work and often times gets less pay even though working harder. Also for
the workers being paid an hourly rate, they might do a lot of overtime or work on
holidays, however they are not paid for overtime or for working on holidays. We need to
feel equal, the same equal rights and benefits should be offered to us as they are to
native Canadian workers. Sam Sharpe, migrant farmworker from Jamaica and member
of Justicia for Migrant Workers.

Workers are typically guaranteed the minimum-wage their employers or by their contracts (in the case
of low-waged workers in the TFWP or SAWP) when they are working for ‘piece rate’, whichever is
higher. However, migrant worker members have complained repeatedly that they often do not make
the minimum wage when their piece rate and hourly wages are averaged out over the pay period.
Often the tallying system is inaccurate and confusing.

Employers unilaterally and arbitrarily determine the value of the work and set the rate. Piece rate
breeds divisions between fellow workers, intensifying competition, promoting individualism in
workplace practices, and fostering sharp social divisions between workers. This further impacts
women who must often work harder then men.

At one large mushroom operation that Justicia for Migrant Workers was organizing and that
employed close to 100 temporary foreign workers, workers reported delivering boxes to the
supervisor, and the total number of boxes being counted which were not weighed. But the workers
were paid on the basis of weight, while weighing was done after the boxes had been deposited.
Workers reported seeing their supervisors then weigh the boxes and take off the excess mushrooms
and fill other boxes with them, for which they were not paid. This group of workers were making well
under the minimum wage (varying between $4 and $10) after a number of authorized and
unauthorized deductions made from their pay cheques, so the amount of mushrooms they were not
being paid for was significant in relation to their wages. None of these workers were willing to file an
ESA claim, since they knew they would lose their job and be deported immediately.
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Piece rate has a destructive and debilitating impact on workers’ bodies. In this respect, piece rate
undermines migrant worker occupational health and safety promoting injuries and exacerbating the
breaking down of their bodies and overall health, as evidenced in studies from research-conducted
jurisdictions throughout North America®. In addition to the need for this to be addressed in provincial
occupational health and safety protections, the ESA must abolish the application of piece rate as it
applies to migrant agricultural workers to preserve occupational safety and integrity.

f) DecentIncome

Migrant workers in the homes of their employers, or working in factories and farms, are often working
60 to 70 hour weeks while getting fixed monthly pay in the range of $1,000 - $1,500. In a survey of 132
caregivers conducted by Caregivers Action Centre (CAC) in 2011, CAC found that 42 percent of
caregivers reported working 11 hours a day or more. Of those working overtime, 74 percent did not
get overtime pay. Working away from families, in physically strenuous conditions, and lack of
adequate wages to properly feed and nourish themselves makes migrant workers far more susceptible
to mental and physiological ill health. Most do not have access to sick days and lack of vacation days
makes it even harder for women migrant workers to take care of their families. More needs to be done
to ensure that Ontario workers on work permits can get basic hours and wages protections. This
includes:

e The ESA should provide for an eight-hour day and a 4o0-hour workweek. Employees should have
the right to refuse work beyond 40 hours. Overtime at time and a half should be paid (or taken as
paid time off in lieu) after 40 hours. No overtime exemptions or special rules. Right to refuse
should be connected to issue of reprisals, immigration status, and reverse onus in complaints of
reprisals by migrant workers.

Repeal overtime exemptions and special rules.

Bring the ESA in line with the federal caregiver program and prohibit deductions for room and
board for live-in caregivers.

Repeal overtime averaging provisions in the ESA.

Permits for overtime in excess of 48 hours per week must be reviewed.

e In addition to an unpaid, half-hour lunch break, two paid breaks, such as a coffee break, should be
provided by the employer.

* British Columbia Employment Standards Coalition Campaign to Abolish the Hand Harvester Piece Rate System.
http://www.nwdlc.ca/NWDLCNEWS%26EVENTS/NEWS%20ARCHIVE%202012/abolishhandharve.html

A Political Economy of Piece-Rates, Wage Theft and Profit in 215t Century Industrialized Agriculture, by Familias Unidas por la Justicia.
http://boycottsakumaberries.com/2014/06/18/a-political-economy-of-piece-rates-wage- theft-and-profit-in-21st-century-industrialized-
agriculture/

“Los Wages” by the National Farmworker Ministry. http://nfwm.org/education-center/farm-worker-issues/low- wages/
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e Increase paid vacation entitlement to three weeks per year. After five years of service, increase

vacation to four weeks of paid vacation per year.

Repeal exemptions from public holidays and public holiday pay.

All workers should receive a written contract on the first day of employment setting out terms and
conditions, including expected hours of work.

e All employees shall accrue a minimum of one hour of paid sick time for every 35 hours worked.
Employees will not accrue more than 52 hours of paid sick time in a calendar year, unless the
employer selects a higher limit. For a full-time 35-hour per week employee, this works out to
approximately seven paid sick days per year.

e Raise the minimum wage to $15 per hour and index to inflation.

4.2. From Fear to Fairness

"Because | work in packing we are entitled to our two 15-minute breaks. We don’t always get
our breaks or sometimes we would only rest 10 minutes. If the Ministry is already checking our
workplaces for safety, why can’t they check to see if our boss give us our breaks and proper
pay. It’s bad to rely on worker complaints cause there is a fear they will be sent home”
Thelma Green, migrant farmworker from Jamaica and member of Justicia for Migrant
Workers.

a) Increase proactive enforcement

Resources should be devoted to emphasize proactive enforcement of employment standards and
health and safety in sectors and workplaces employing migrant workers, with a specific focus on
experiences of women migrant workers.

e The Ministry of Labour should work with workers’ advocates and community organizations to
identify where violations are occurring and identify what investigative strategies will best uncover
employer tactics to evade or disquise violations and to build trust with workers and avoid reprisals.

e Establish a formal anonymous and third party complaint system. To make employment standards
enforcement and legal remedies accessible to current employees, inspection initiated after a
formal anonymous or third party complaint is filed should aim to detect and assess monetary (e.g.,
unpaid wages, overtime pay, public holiday pay, vacation pay, etc.,) and non-monetary violations
(e.g,. hours of work, breaks, agreements etc.,), remedy violations with orders to pay for all current
employees, and bring the employer into compliance for the future. Institute an appeal process if a
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proactive inspection is not conducted. Make the report of the proactive inspection available to all
employees. The officer’s decisions could be appealed either by employees or the employer.

e Provide anti-reprisals protection to those workers whose workplace is subject to proactive
inspection.

e Migrant caregivers are particularly vulnerable as the single employees in their workplace and
special pro-active enforcement programs need to be developed for this industry. These programs
can start with and include mandatory education for both employers and workers, e-mail and mail
outs to employers homes and surveys of employers’ knowledge of the ESA and other relevant
legislation.

e A complaint brought forward by a third party (for example a worker advocate or community
stakeholder) should automatically trigger an inspection.

e Theinspection team should collaborate with the worker advocate or third party in determining
investigative strategies. Reporting tools to third-party complainants should also be developed.

e When migrant workers, worker advocates, and community organizations bring forward individual
ESA (or Occupational Health and Safety Act, OHSA) complaints and there are confirmed
violations, the Ministry of Labour should expand investigations to the entire workplace and carry
out ongoing follow-up to ensure compliance. This expanded investigation should be accompanied
with anti-reprisals and transitional protections if the workplace is shut down.

b) Publicize employers with confirmed violations

Employers or recruiters found in violation of ESA and related legislation should be clearly identified on
the Ministry of Labour website and other relevant provincial and federal websites (e.g. ESDC; CIC;
consulates). This is a valuable tool that provides transparency to the pay system and transparency
around non-compliance. It will serve as a disincentive to employers and recruiters to break the law and
an education tool for workers to help them avoid exploitative employers and recruiters. A bi-annual
report on enforcement activities should also be issued by the Ministry of Labour and be disseminated
in community media outlets.

c) Strengthening anti-reprisal protection for migrant workers

Employers are able to immediately deport seasonal agricultural workers who try to enforce workplace
rights. We have heard many reports of employers threatening other migrant workers with deportation
or contacting immigration authorities, even when they do not have the authority. This intimidation
and very real ability to repatriate workers leads to substantial barriers to enforcing employment
standards and it allows wage theft and other violations to continue with impunity. To address these
barriers, we recommend that the Ministry of Labour should institute the following:
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e Expedited process: Develop an expedited process for investigating ESA (and OHSA) claims for all
migrant workers.

e Protections from repatriations: The ESA must be strengthened to ensure that workers rights are
protected against repatriations or when repatriations take place.

e The anti-reprisals provisions of the ESA (and OHSA) should explicitly prohibit an employer from
forcing “repatriation” on an employee who has filed an ESA (or OHSA) complaint. Where there is a
finding of reprisal, provisions would be made for transfer to another employer or where
appropriate reinstatement.

e Provincial open-work permit program: Create an open work permit program for migrant workers
with workers' rights complaints against employers and recruiters to off-set reprisals and
repatriation threats. The now discontinued Alberta Open Work Permit Pilot Project, Agreement for
Canada-Alberta Cooperation on Immigration (Annex B, 2009) was such a pathway. However, the
Alberta TFW Advisory Office had to make recommendations for the issuing of work permits. This
is a barrier to access for workers at risk of reprisals. Open work permits for workers should instead
be streamlined, and worker complainants at the Ministry of Labour should have immediate access
to open work permits. If the permit is made discretionary, expedited mechanisms for appeals
should be instituted. This program would require active cooperation and advocacy between
Ontario and the federal government.

d) Extend time limitations for filing an ESA claim.

Migrant workers on tied work permits may be living in housing provided by the employer, which may
in fact be required by the conditions of their permits. Given the specific realities facing migrant
workers, and the difficulty of speaking out, the time limitation on filing an ESA claim for migrant
workers should be extended to 5 years.

e) Overhauling the Ontario Labour Relations Act

Experience demonstrates that the most effective enforcement of human rights, health and safety and
employment standards occurs when workers are part of a union and are able to exercise their rights
through a collective agreement and the grievance and arbitration process. However, migrant workers
face substantial barriers in exercising their right to collectively bargain and unionize.

The Ontario Labour Relations Act, 1995, S.0. 1995, c. 1, Sch. A, by operation of s. 3(a) and (b.1) does
not apply to either:

1. “adomestic employed in a private home” or

2. “an employee within the meaning of the Agricultural Employees Protection Act, 2002.".
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The first restriction effectively bars Caregivers, most of whom are migrants, from being able to
unionize in Ontario.

As such, it is important that the OLRA be revised to:

e Ensure that live-in caregivers must have the same rights to collectively bargain and unionize as
other Ontario workers.

e Grant Agricultural workers the same rights to collectively bargain and unionize as other Ontario
workers (including repealing the AEPA — more on that below).

e Address the specific barriers to collective bargaining and unionizing under migrant worker
programs, and to address the newer and older forms of labour organization, such as sectoral
bargaining, in order to remove barriers to workers’ collective rights (including consultation with
community stakeholders).

e Include adequate information and accountability processes to end the practice where employers
insist that their migrant worker employees are not able to unionize.

Access to collective bargaining for migrant workers

In 2015, the Supreme Court of Canada confirmed that the Charter of Rights and Freedoms guarantees
protection for effective and meaningful collective bargaining for all workers in Canada. Those
entitlements and guarantees apply to all individuals working in Canada, regardless of their
immigration status.

Under the Charter's protection for freedom of association, workers are entitled to protections that
ensure they can democratically choose their bargaining agent.® They are entitled to legislative
support and protection for a collective bargaining process that allows them “to exert meaningful
influence over working conditions through a process of collective bargaining conducted in accordance
with the duty to bargain in good faith”.* That collective bargaining process must be attuned to and
redress the power imbalance between employers and employees.> The Charter also guarantees
protection for the right to strike as an “indispensable component” and “essential part of a meaningful

”6

collective bargaining process.”> Where the right to strike is limited, “it must be replaced by one of the

meaningful dispute resolution mechanisms commonly used in labour relations.””

3 Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1

4 Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1 at para. 71-72

5 Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1 at para. 71-72, 80
6 Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 at para. 3

7 Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 at para. 25, 60, 92-94
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Migrant workers lack adequate, constitutionally-compliant protection for the right to bargain
collectively. In fact, two of the largest groups of migrant workers in the province are explicitly
excluded from the right to unionize under the Labour Relations Act. Migrant caregivers are entirely
excluded from legislative protection for the right to bargain collectively. Agricultural workers are
subject to the entirely inadequate Agricultural Employees Protection Act. And many other migrant
workers are employed in sectors where the power imbalance between employers and workers is very
great and so rights to unionize are difficult to exercise in practice.

Repeal the Agricultural Employees Protection Act and give agricultural workers
protection for real and robust collective bargaining rights

The AEPA fails to give agricultural workers meaningful and effective protection for the right to bargain
collectively. The legislation provides that agricultural workers can form an employees’ association and
can have a “reasonable opportunity” to make representations to employers, which employers must
either listen to or read, and which the Supreme Court has said employers must “consider” in good
faith.® But despite being in place for more than a decade, there is no record of any employee
associations in the province that have succeeded in negotiating any agreements with employers under
this legislation.

In light of the Supreme Court of Canada’s 2015 trilogy, the AEPA would very likely fail to comply with
the new constitutional standard for protection for freedom of association.® In particular:

* The AEPA fails to protect workers’ choice of their union representative. There is no protected
process by which workers can democratically choose their representative and no mechanism
to ensure that an association legitimately holds (and over time continues to hold) a mandate to
represent the workers. Instead the AEPA enables employers to subvert workers’ democratic
choice of representative by recognizing multiple employee associations — a tactic that since the
1930s has been known to facilitate employer influence over employee associations and foster
company unions at the expense of independent unions. The AEPA also requires associations to
identify the specific employees who are its supporters, leaving those workers extremely
vulnerable to intimidation and dismissal.

* The AEPA fails to protect a meaningful and effective process of collective bargaining. Stated at
its highest, the AEPA only provides a truncated opportunity for employees to present
submissions that an employer must “consider”. Even the making of these submissions is

8 Ontario (Attorney General) v. Fraser, 2011 SCC 20.
9 The 2015 trilogy has extended Charter protection for collective bargaining well beyond the 2011 Fraser case which reviewed the AEPA
and the 2015 trilogy has also expressly departed from some of its statements in Fraser.
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constrained by the legislation. The AEPA restricts when employees can make representations
to employers, based on criteria which are meant to preserve employer convenience, power and
privilege. To this end, s. 5(3) of the AEPA states that the following “considerations are relevant”
to determine whether employees have had a “reasonable opportunity” to make submissions:

o The timing of the representations relative to planting and harvesting times.

o The timing of the representations relative to concerns that may arise in running an
agricultural operation, including, but not limited to, weather, animal health and safety
and plant health.

o Frequency and repetitiveness of the representations.

* Further, the AEPA fails to protect meaningful and effective collective bargaining because there
is no obligation to bargain and make best efforts to reach an agreement. There are none of the
supports that are available to other workers to support collective bargaining (i.e. conciliation,
first contract arbitration). There is no protection for an enforceable collective agreement and
no grievance procedure. There is no protection for union security. Agricultural workers are
denied access to a tribunal with labour relations expertise and labour-management
representation to enforce their labour rights. Instead the AEPA is enforced by the Agriculture
Food and Rural Affairs Tribunal that has no history of labour relations engagement and
expertise.

* Finally, the AEPA fails entirely to provide any protection for the right to strike or other
meaningful dispute resolution mechanism commonly used in labour relations in Canada.

To be clear, the objective at this point is not to rehabilitate the AEPA. It is simply flawed legislation
that cannot be retrofitted to support real collective bargaining rights. The AEPA must be repealed and
agricultural workers must be given robust, meaningful rights of collective bargaining like other
Ontario workers covered by the Labour Relations Act.

Access to Sectoral Bargaining

Caregivers are expressly excluded from the Labour Relations Act. Further, because they are typically
employed singly in individual employers’ homes, they cannot access the LRA’s standard model of
organizing which is based on bargaining units with multiple employees. These workers need access to
a sectoral platform for collective bargaining. Recommendations for such a model of sectoral
bargaining were made in the 1993 report by Intercede (an organization of live-in caregivers) and the
International Ladies Garment Workers’ Union: Meeting the Needs of Vulnerable Workers: Proposals for
Employment Legislation and Access to Collective Bargaining for Domestic Workers and Industrial
Homeworkers and remain relevant today. Importantly, the model for broader based bargaining that
would provide real protection for these workers must recognize their isolation. It cannot be dependent
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upon workers first accessing a bargaining unit under the existing LRA as such a model would continue
to leave these workers unprotected.

Other migrant workers —and workers with secure immigration status — who are employed in highly
precarious sectors would also benefit significantly from broader based bargaining models and this is a
principle the Special Advisors should endorse.

4.3. Recruitment: From ‘forced to pay’ to ‘work without fees’

"l paid $1500 in Honduras to come work here in Canada. Here | worked in an unsafe job at
a mushroom farm for a year to be able to pay back that debt. On top of that, my employer
regularly stole my wages and | couldn’t file a claim with the Ministry or | would have been
fired and sent back home.”

- Juan Miguel, a Honduran Temporary Foreign Worker in Eastern Ontario

Migrant workers in low-waged jobs on temporary work authorization are paying up to an equivalent of
two years' salaries in fees in their home countries to unscrupulous recruiters and agencies to work in
Ontario. To pay these fees, entire families go into debt. Often when workers arrive here, work
conditions and wages are not as they were promised or agreed to.

With families back home in debt, workers are afraid to complain about ill treatment by bad bosses
here. In some cases when workers complained about recruitment fees, they faced abuse and
deportation. Recruiters have been known to punish entire communities by blacklisting their ability to
come to Canada.

Employers pass the buck to recruiters in Canada, who in turn claim that recruiters in sending countries
are the real culprits. Ontario needs effective enforcement tools to hold recruiters and employers
accountable.

In 2009, migrant worker members of the Migrant Workers Alliance for Change succeeded in lobbying
the provincial government to pass the Employment Protections for Foreign Nationals Act (EPFNA)
that banned charging recruitment fees, and the seizure of documents from caregivers. In November
2014, the Stronger Workplaces for a Stronger Economy Act extended EPFNA protections to all
migrant workers, filling in part of the legislative gap. That protection came into effect in November
2015.
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However, two-thirds of the caregivers surveyed by the Caregivers Action Centre after EPFNA came
into force reported paying fees averaging $3,275. Between 2010 to 2013, only $12,100 in illegal fees
was recovered under EPFNA. EPFNA is a weak legislative tool because it relies heavily on worker
complaints rather than proactive enforcement.

In May 2015, it was revealed that Imelda “"Mel” Fronda Saluma, 46, was behind a massive scam in
Ontario that bilked more than $2.3 million from 600 prospective Filipino migrants. While charges have
been laid against this recruiter, no money has been recovered for the workers who paid her and, in
fact, many of them have been banned by Immigration Canada from applying for new permits.

Protecting Ontario workers without full immigration status requires legislation that is designed with a
view to ending the practice of migrant workers paying fees to work in Ontario. Specific measures to
this end include:

a) Require compulsory licensing of all recruiters working in Ontario with a financial
bond

Currently anyone can recruit migrant workers in Canada or abroad, charge them large fees, and either
put them in contact with a Canadian employer or walk away without actually providing the job they
promised. To counter the abuses inherent in this system:

All recruiters, specifically recruiters of low-waged migrant workers, in Ontario must be licensed.
The list of licensed recruiters should be easily accessible online to migrant workers around the
world.

e Licensing should include a financial bond.
Penalties should be put into place for unlicensed recruiters and recovered monies should be
directed to workers who are misled by them.

b) Require compulsory registration of all migrant worker employers in Ontario

Employers choose which recruiters they work with, and are often aware of the fees being made by
migrant workers overseas or in Ontario. As such, an effective recruitment regulation process requires
knowing which employers hire migrant workers in the province. Currently, Ontario depends on the
federal government’s willingness to share information about employers that hire migrant workers. A
compulsory and robust employer registration system is required for effective recruiter regulation.
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c) Hold recruiters and employers jointly financially liable for violating labour
protections

This practice is already the law in Manitoba and other provinces and ensures that responsibility for
violations is not passed to recruiters abroad.

e Employers should be held accountable for working with appropriate recruiters (who should be
licensed in Ontario) to ensure that migrant workers do not face fees. This practice ensures
predictability and certainty for employers, recruiters and migrant workers.

Legislation to protect migrant workers from exploitation by recruiters and employers must be
proactive and meet international and domestic best practices represented by Manitoba’s Worker
Recruitment and Protection Act and the enhancements developed in Saskatchewan and Nova Scotia.
We support these recommendations in the Metcalf Foundation report, Profiting from the Precarious,
including that other specific enhancements to the Manitoba model be adopted in Ontario:

e mandatory reporting of all individuals and entities that participate in the recruiter’s supply chain in
Canada and abroad;

e mandatory reporting of detailed information regarding a recruiter’s business and financial
information in Canada and abroad as developed in Nova Scotia’s legislation;

e explicit provisions that make a licensed recruiter liable for any actions by any individual or entity in
the recruiter’s supply chain that are inconsistent with the Ontario law prohibiting exploitative
recruitment practices;

e explicit provision that makes it an independent offence for an employer to engage the services of a
recruiter who is not licensed under the legislation;

e explicit provisions that make an employer and recruiter jointly and severally liable for violations of
the law and employment contract;

e protections against the broader range of exploitative conduct prohibited in Saskatchewan (i.e.,
distributing false or misleading information, misrepresenting employment opportunities,
threatening deportation, contacting a migrant worker’s family without consent, threatening a
migrant worker’s family, at s. 22 of FWRISA); and

e provisions allowing for information sharing that enhance cross jurisdictional enforcement of
protections against exploitative recruitment practices, including information sharing with other
ministries or agencies of the provincial government, department or agencies of the federal
government, departments or agencies of another province or territory or another country or state
within the country as developed in Saskatchewan'’s legislation.
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This recruitment regulation system should sit within the Ministry of Labour, that has the expertise and
the legal status to enforce employment standards, ensuring that migrant workers are not charged
fees, and that their rates of pay and conditions of work meet Ontario’s minimum standards.

4.4. Strengthening Health and Safety protections

a) Industry specific regulations for agriculture

There is an urgent need for industry-specific requlations for agriculture to ensure migrant agricultural
workers have access to bathrooms in the fields, clean drinking water, and regular breaks. In addition,
agriculture-specific hazards such as confined spaces, prolonged exposure to pesticides and exposure
to extreme heat and weather must be addressed in regulations targeted to agricultural work. All
agriculture related deaths must be followed by a mandatory Coroner’s Inquest.

b) Eliminate the exclusion of domestic workers from Occupational Health and
Safety Act (OHSA)

On December 2, 2014, Marites Angana, a live-in caregiver from the Philippines, died of a brain
haemorrhage at the Toronto Western Hospital after suffering a head injury from a fall in her
employer's garage. Domestic workers, many of whom are live-in caregivers like Marites Angana, are
excluded from the Occupational Health and Safety Act. Thus, despite her death being a workplace
fatality, no Ministry of Labour investigation took place. Ms Angana’s case is one of many instances
where exclusions of domestic workers result in no structural reforms even when tragedy occurs.
Eliminating the exclusion is even more important in the current work environment where many
Caregivers are involved in elderly care, and responsible for lifting and moving their employers.

c) Broader review of OHSA in regards to migrant work

With migrant workers now entering many different arenas of work, regulations must be modernized
with a view to protecting vulnerable workers in those industries, including consultations from workers
and community organizations.

4.5. Workplace Safety and Insurance Board (WSIB)
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a) Provide fair access to Loss of Earning benefits for migrant workers

Under ‘deeming’ practices, migrant workers are deemed 'fit to work’ at jobs in Ontario (such as gas
station attendant) and taken off WSIB after they have been repatriated to home countries where no
such jobs exist. Deeming practices for workers abroad must be stopped. The government should
commit to working with migrant workers and their advocates to determine how best to update the
Workplace Safety and Insurance Act (WSIA) to provide fair and appropriate Loss of Earning benefits
for migrant workers. Migrant workers must also be able to access retraining programs that are
available to other Ontario workers. These changes should be part of a broader effort to ensure
portable social benefits for all migrant workers with precarious or permanently temporary status.

4.6. Access to health services

a) Eliminate the three-month waiting period that serves as a key barrier to ensuring
public health standards are met for migrant workers.

Migrant workers’ employers are meant to be responsible for providing healthcare for the first three
months. When workers arrive, immediate healthcare is not available, and services that exist,
particularly in rural areas exclude reproductive healthcare for women which makes it extremely
difficult for women workers to begin work on an equal playing field health wise. Thus it is essential
that full healthcare services be made available to migrant workers upon arrival.

b) End unreasonable delays.

Migrant workers are facing unreasonable delays in getting their applications for health status
processed even after the three-month period, sometimes waiting the entire length of their contract to
receive healthcare. Regulations to ensure consistent and timely access, i.e. immediate access to
health care, must be developed.

c) Ensure healthcare access regardless of immigration status.

Migrant workers, particularly those that are forced to leave abusive employers, fall out of status, or
are in between work permits or employers for months at a time. Though federal law does not deny
healthcare on the basis of immigration status, provincial legislation does. Workers are able to access
life-saving and emergency services at cost, but can’t access preventative care, leading to greater
financial burden on public services and public health concerns. Migrant workers should be granted
access to health services regardless of theirimmigration status.
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4.7. Changes in the Canada-Ontario Immigration Agreement (COIA)

The temporary foreign worker program needs fundamental reforms to address workers’ precarious
immigration status and permit workers to access basic employment rights. The Ministry of Labour
should work with the federal government to develop changes that would address the barriers workers
face in accessing employment rights.

a) Expand the Provincial Nominee Program (PNP) to give pathways to permanent
residency to migrant workers deemed ‘low-skilled’.

Workers living without precarity are more likely to establish community ties, and invest in their
workplaces and communities resulting in overall improvement of public life. This also creates a reliable
workforce and reduces continuous training costs that employers must incur as a result of a transitional
workforce. Migrant workers in industries considered “low-skilled” such as agriculture, services and
construction must be able to join Ontario as Permanent Residents through the Provincial Nominee
Program.

b) Create an open work permit program for migrant workers with workers’ rights
complaints against employers and recruiters to off-set reprisals and repatriation
threats.

The discontinued Alberta Open Work Permit Pilot Project, Agreement for Canada-Alberta Cooperation
on Immigration (Annex B, 2009) was such a pathway. However, the Alberta TFW Advisory Office had to
make recommendations for the issuing of work permits. This was a barrier to access for workers at risk
of reprisals. Open work permits for workers should instead be streamlined, and worker complainants
at the Ministry of Labour should have immediate access to open work permits. If the permit is made
discretionary, expedited mechanisms for appeals should be instituted. A similar process should be
considered for Ontario in order to ensure workers have the opportunity to follow through their
workplace cases.

c) Establish a moratorium on repatriations of migrant workers with ongoing
workers’ rights complaints.
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One of the key reasons workers don't make complaints about stolen wages or abusive conditions is
because of the threat of reprisals in the form of lay-offs and ending of employment relationship which
may result in loss of immigration status and possibly deportation. Moratoriums on deportation for
workers with pending complaints will result in greater employment rights for Ontario workers who do
not have permanent immigration status. Ontario should analyse the possibility of allowing Ontario
workers the time to resolve pending cases related to their employment in the Province.

d) Develop comprehensive information-sharing processes between the federal and
provincial government to ensure protections for migrant workers (like Manitoba has
with Canada) in consultation with community organizations.

Community advocates must have the right to know and access the information on employers and
workers shared between the federal and provincial governments. The overriding priority of such
information-sharing processes should be the protection of workers and the enforcement of labour,
employment, and human rights laws, including the guarantee of anti-reprisal and transitional
protections for workers. The information sharing agreement should specifically bar sharing of worker
immigration status or other identifying information from the province to the Federal government.

4.8. Access to safe and decent housing

Ontario regulates allowable room and board to be deducted for Live-in Caregivers but is silent on
regulations to ensure adequacy of such provisions. This is true even after federal laws changed in
November 2014 barring employers from deducting costs of room and board. Further, the ESA is silent
on other workers under the TFWP that are often required to live in their employer’s accommodation
and have rents and other housing fees deducted from their wages. Many migrant workers’ housing
(including farm workers) is currently excluded from the Ontario Residential Tenancies Act. These gaps
in protection result in unsafe, crowded and unsanitary living conditions for many migrant workers.
Housing guidelines are inadequate and outdated and enforcement is not consistent or effective.

a) Regulate migrant housing and develop comprehensive enforcement of
regulations

The Ministry of Labour should explore the possibility for regulations on migrant worker housing to be
developed under the ESA given the provision of housing by employers and the close proximity to
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migrant workers' job sites. At a minimum, existing housing guidelines for agricultural workers must be
replaced with updated and enforceable regulations in consultation with migrant workers and
community stakeholders and with the relevant Ontario ministries. Housing regulations for migrant
workers in other streams must also be developed.

b) Proactive Enforcement Strategy

A proactive enforcement strategy must reflect the realities facing migrant workers and their fears of
reprisal for speaking out about housing conditions. . Fines for violations, damages for workers in
substandard housing, multiple inspections per year and anonymous complaints are key components
of a proactive enforcement strategy.

c) Provide access to rent geared to income housing for migrant workers

Currently, the Ontario Housing Services Act restricts rent geared to income housing to citizens,
refugees and permanent residents. Removing immigration status as a barrier to accessing social
housing will strengthen the ability of workers in coercive employment arrangements to seek support,
and assert rights without fear.

4.9. Ontario Works (OW) and Ontario Disability Support Program (ODSP)

Many workers that are unable to access WSIB because of deeming or other regulatory issues turn to
ODSP for support. However, OW and ODSP are based on residency in Ontario, which effectively bars
migrant workers after they have been repatriated. As with WSIB and El, inclusion under OW and
ODSP should be a priority to ensure that migrant workers receive the full social wage and portable
social benefits even after leaving Canada. Immigration status as a barrier to accessing OW and ODSP
should be removed.
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